Agenda Item 6 - SAPB 14th June 2011 
Law Commission Briefing Recommendations on Adult Protection 

Introduction: 

The adult social care project was concerned with a comprehensive review of the law relating to the provision of adult social care in England and Wales.

The Law Commission published its findings and recommendations on the 11th May 2011.  The Government is now considering the recommendations with a view to introducing legislation in the second session of this Parliament. 
Summary of Recommendations in relation to Safeguarding/Adult Protection: 

	Law Commission Reference Number 
	Recommendation 

	39 – duty to investigate adult protection cases 
	1. ASC have the lead co-ordinating responsibility for safeguarding.

2. Duty on ASC to investigate or cause an investigation by other agencies in relation to adult protection cases. 

3. Secretary of State duty to prescribe the process for these investigations 

	40 – Who does this duty apply to? 
	Adults at risk should be those who appear to: 

· Have health or social care needs 
· At risk of harm

· Unable to safeguard themselves 

	40 - continued defining harm 
	Harm includes: 

· ill treatment – sexual abuse, exploitation anything that is not physical

· impairment of health physical or mental or development (physical, intellectual, emotional, social or behavioural)

· self harm and neglect 

· unlawful conduct which adversely affects property, rights or interest e.g. financial abuse 

They state that harm should be defined as including the above but not limited to these four categories. 

	41 – emergency powers for intervention 
	Does not recommend any new compulsory or emergency powers 

The discussion touched on the right of entry and the power to remove 

	42 – Section 47 National Assistance Act 1948 
	To be repealed – this relates to a compulsory power of removal.  

The caveat is for the Government to undertake research on this matter. 

	43 – Section 48 National Assistance Act 1948 
	Local Authority required to protect property when a person is in hospital/residential care.  

	44 – Safeguarding Board 
	Adult Safeguarding Boards to become statutory 

1. ASC lead in establishing and maintaining boards 

2. Functions: 

a. Review procedures and practices of public bodies 

b. Information, advice and/or proposals to any public body 

c. Improve skills and knowledge of relevant professionals 

d. At two yearly interval produce a report on the boards activities  

e. Commission serious case reviews and establish a duty to contribute to these reviews 

f. Secretary of State power to add to this list

3. Requirement for the following to nominate a board member 

a. ASC 

b. NHS

c. Police 

4. This list can be added to by: 

a. Secretary of State can add to this list 
b. CQC power to nominate a representative 
c. ASC power to appoint any other person with the necessary skills and knowledge relevant to the board

5. ASC responsible for appointing the chair 

6. Code of practice information sharing 

	45 – Duty to co-operate 

Linked to 70 – what this could involve

Linked to 71 

 
	Enhance duty to co-operate should include specific provision to promote co-operation between relevant organisations in adult protection cases.

Arrangements that can be made under this duty, such as sharing information, pooling budgets or staff, or providing types of goods or services.  

The requested agency will be required to give due consideration to the request, and if it refuses to co-operate would be required to give written reasons.  This applies equally to any requests made of ASC from another agency. 



	46 – miscellaneous under the theme of adult protection 
	Suggestion that the Government review the following in relation to the extending the Mental Health Act 1983 to cover: 

· Guardianship for people with learning disability.

· Protecting adults at risk who are being ill treated or neglected

Looking at the Family Law Act 1996 and the powers of local authorities to apply for occupation orders on behalf or a person. 
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